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IN THE COURT OF THE SESSIONS JUDGE: SONITPUR AT 
TEZPUR 

 
  
PRESENT : SRI A.K. Borah, AJS 
   SESSIONS   JUDGE 
   SONITPUR, TEZPUR 
 
 

CRIMINAL REVISION  NO. 30 (S-4)OF 2017 
 

 
 Sri Hiren Kalita, 
S/o Late Raviram Kalita, 
R/O Murhateteli – Jyoti Agarwala Path,  
PO & PS : Tezpur, 
Dist. Sonitpur(Assam)   …………….  Petitioner 
 

-VERSUS- 
 

1. Sri Sarat Chandra Borah, 
S/O Late Niren Chandra Borah, 
   

2. Smt. Tileswari Borah, 
W/O Late Niren Chandra Borah, 
Both residents of Niz Goroimari,  
PO & PS – Tezpur, Dist. Sonitpur 
Assam and  
3. State of Assam                      …………….   Opp. Party 
 
  

A P P E A R A N C E 
 

For the Petitioner  : Mr. S.E. Alam, ld. Sr Advocate. 

      Mr. J.K. Baishya, ld. Sr Advocate 

  

For the Opp. party  : Mr. S.K.Singh, Advocate and  

      Mr. M.Ch. Baruah, PP.  

   
 Date of Argument  :    21-12-2017 

 

Date of Judgement  :   21-12-2017.     
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J U D G E M E N T 

1.     This Revision is directed against the impugned order dated 24-07-2017 

passed by learned Addl. CJM, Sonitpur, Tezpur in GR Case No. 377/16 (FR) 

u/s 448/384/506/34 of the IPC by accepting the FR.  

 

2.       The revision petitioner’s case, precisely, is that one FOR dated 04-02-

2016 filed by the petitioner against the opposite Party No. 1 and 2 for their 

criminal activities in the dwelling house belonging to the petitioner, 

Accordingly, the O/C Tezpur Police station registered a case being Tezpur PS 

case No. 206 u/s 448/384/506/34 of the IPC pertaining to GR case No. 

377/16 against the accused/opposite party and started investigation. After 

completion of investigation, the Investigating Officer on 28-02-2016 

submitted the Final Report u/s 173 of the Cr.P.C. on the ground that the I.O. 

did not find sufficient evidence about the commission of offence as well as 

that Smt. Rumi Norah, daughter-in-law of the petitioner allegedly stated that 

when she went to Bangalore with her husband (i.e. the son of the petitioner) 

due to exigencies of their service she did not leave any jewellery at Tezpur 

and hence FIR is false. After receipt of Final Report, the learned Chief 

Judicial Magistrate, Sonitpur, Tezpur vide order dated 07-04-2017 

transferred the matter to learned Addl. Chief Judicial Magistrate, Sonitpur, 

Tezpur for disposal. Thereafter, vide order dated 07-04-2017 the learned 

Addl. Chief Judicial Magistrate, Sonitpur, Tezpur fixed next date of the 

matter on 01-07-2017 for appearance of the informant/complainant. Being 

dis-satisfied with the filing of Final Report by the Investigating Officer, 

complainant on 01-07-2017 filed petition being Petition No. 2909/17 before 

the learned Addl. Chief Judicial Magistrate, Sonitpur, Tezpur to look into the 

matter and after recording evidence of witnesses take cognizance of the 

offences committed by the opposite party/accused persons and proceed with 

the case as per provisions of Law. Upon receipt of said petition No. 2909/17 

learned Addl. Chief Judicial Magistrate, Sonitpur, Tezpur vide order dated 24-

07-2017 held that the Investigating officer made proper investigation of the 

case and on the basis of the materials on record and in the case diary found 
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no basis to disagree with the final report of the I.O. and hence accepted the 

Final Report and rejected the protest petition of the complainant and closed 

the proceeding.          

3.  Being highly aggrieved and dis-satisfied with the aforesaid order 

dated 24-07-2017 passed by the learned Addl. Chief Judicial Magistrate, 

Sonitpur, Tezpur,  petitioner preferred this revision on the following grounds 

among others:  

i)  Learned Magistrate while passing the impugned order did not give 

reasonable opportunity to the complainant/petitioner to prove his 

case by adducing evidence and erroneously passed the order on the 

basis of perfunctory investigation report of the I/O causing 

miscarriage of justice for which the order is bad in law and liable to 

be revised.  

ii) Learned Magistrate is not bound to accept the final report on its 

face value without testing the veracity of the witnesses in Court and 

the closure report at the instance of I/O is bad in law and liable to be 

set aside.   

iii) In the FIR dated 04-02-2016 the complainant/petitioner named 

three witnesses namely Smt. Meenakshi Kalita, Mosi Begum and Sri 

Subhash Mahatu. However, the I/O during his investigation neither 

examined Mosi Begum nor Subhash Mahatu. Though Subhash 

Mahatu is stated to have examined by the I/O and the statement 

recorded u/s 162 Cr.P.C., as reflected in the impugned order, the fact 

of the matter is that said witness was neither examined by I/O nor he 

gave any statement before the I/O during investigation. Likewise, 

though impugned order reflected that I/O have purportedly recorded 

statements of Sri Mahendra kalita and Sri Deboraj Das, they were 

also not examined by I/O during investigation and they did not give 

any statements before the I/O.  

iv) The delay in filing the FIR is duly explained by the complainant 

and the same was not considered by the learned trail court in passing 

the impugned order dated 24-07-2017. Moreover, due to strained 

relation between Smt. Rumi Borah and Sri Krishanu Kalita, learned 
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Magistrate should not have given stress in the statement of Rumi 

Borah recorded u/s 164 Cr.P.C as a victim at the instance of the I.O. 

and should have afforded opportunity to the complainant to prove his 

protest petition.      

4.      I have heard the learned counsel of both the parties.  

5.     Learned Sr. Counsel for the Revisionist/petitioner submitted that the 

learned trial court has without giving any opportunity to examine the said 

witnesses Smt. Meenakshi Kalita, Mosi Begum and Sri Subhash Mahatu 

accepted the FR. Had the learned trial court gave opportunity to examine the 

said witnesses the matter would have quite different. Therefore, praying for 

pass an order to examine the said witnesses. 

6.  Per contra, learned Public Prosecutor as well as learned counsel for 

the opposite party submitted that the learned trial court has rightly passed 

the impugned order, hence, praying for reject the revision petition.  

  To fortify the argument, learned counsel for the opposite party 

submitted the following case laws: 

1. M/S India Carat Pvt. Ltd.- Appellant Vs. State of Karnataka and 

another- respondent reported in AIR 1989 SC 885 and  

2. Gangadhar Janardan Mhatre appellant Vs. State of Maharashtra 

and others respondent reported in AIR 2004 SC 4753.     

7.  Keeping in mind, the rival submissions, advanced by learned 

respective counsels, the moot point in this revision is that – whether the 

learned trial court has passed the impugned order without applying the 

judicial mind and law.  

8. I have thoroughly perused the whole case record including the case 

diary.    

9. It is true that the informant is not prejudicially affected when the 

Magistrate decides to take cognizance and to proceed with the case. But 

where the Magistrate decides that sufficient ground does not subsist for 

proceeding further and drops the proceeding or takes the view that there is 

material for proceeding against some and there are insufficient grounds in 

respect of others, the informant would certainly be prejudiced as the First 

Information Report lodged becomes wholly or partially ineffective. The 
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Hon’ble Supreme Court in the case of Bhagwant Singh Vs. 

Commissioner of Police @ Anr. (1985) 2 SCC wherein it is held that - 

“where the Magistrate decides not to take cognizance and to 

drop the proceeding or takes a view that there is no sufficient 

ground for proceeding against some of the persons 

mentioned in the First Information Report, notice to the 

informant and grant of opportunity of being heard in the 

matter becomes (mandatory). Therefore, there is no shadow 

of doubt that the informant is entitled to a notice and an 

opportunity to be heard at the time of consideration of the 

report.   

  When the information is laid with the police, but no 

action is that behalf is taken, the complainant is given power 

under section 190 read with section 200 of the Code to lay 

the complainant before the Magistrate having jurisdiction to 

take cognizance of the offence and the Magistrate is required 

to enquire into the complaint as provided in Chapter XV of the 

Code. In case the Magistrate after recording evidence finds a 

prima facie case, instead of issuing process to the accused, he 

is empowered to direct the police concerned to investigate 

into offence under chapter XII of the Code and to submit a 

report. If he finds that the complaint does not disclose any 

offence to take further action, he is empowered to dismiss the 

complaint under section 203 of the Code. In case he finds 

that the complaint/evidence recorded prima facie discloses an 

offence, he is empowered to take cognizance of the offence 

and would issue process to the accused. These aspects have 

been highlighted by the Supreme Court in All India Institute of 

Medical Sciences Employees’ Union (Reg.) through its 

President Vs. Union of India and Ors. 1997 SCC (CRl) 303.”      

 

10. In the instant case, the FIR filed by the petitioner against the 

Opposite Party No. 1 and 2 in their criminal activities in the dwelling house 
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belonging to the petitioner before the O/C and the O/C Tezpur PS registered 

a case being Tezpur PS Case No. 206 u/s 448/384/506/34 of the IPC 

pertaining to GR Case No. 377/16 against the accused/Opposite party and 

started investigation. After investigation, the I.O. on 28-02-2016 submitted 

Final Report u/s 173 of Cr.P.C. on the ground that I.O. did not find sufficient 

evidence about the commission of offence as well as that Smti Rumi Borah, 

daughter-in-law, of the petitioner allegedly stated that when she went to 

Bengalore with her husband (i.e. the son of the petitioner) due to exigencies 

of their service she did not leave any jewellery at Tezpur and hence FIR is 

alleged to be false. After receipt of Final Report, learned Magistrate vide 

order dated 07-04-2017 transferred the matter to the learned Addl. Chief 

Judicial Magistrate, Sonitpur, Tezpur for disposal. Thereafter, vide order 

dated 07-04-2017 the learned Addl. Chief Judicial Magistrate, Sonitpur, 

Tezpur fixed the date of the matter on 01-07-2017 for appearance of the 

informant/complainant. On dissatisfaction with the Final Report, the 

complainant/petitioner on 01-07-2017 filed a petition being No. 2909/17 

before the learned Addl. Chief Judicial Magistrate, Sonitpur, Tezpur, to look 

into the matter and after recording evidence of the witnesses take 

cognizance of the offence committed by the Opposite party/accused persons 

proceed with the case as per provisions of law. Upon receipt of the said 

petition No. 2909/17 learned Addl. Chief Judicial Magistrate, Sonitpur, 

Tezpur, vide order dated 24-07-2017 held that I.O. made proper 

investigation of the case and on the basis of the materials on record and in 

the case diary found no basis to disagree with the final report and accepted 

the Final Report and rejected the protest petition.  

 The GR case No. 377/16 reveals that notice was issued to the 

petitioner/complainant Hiren Kalita on 28-02-2017. Vide order dated 01-07-

2017, it appears that on behalf of the informant a petition being No. 2909/17 

was filed. It was alleged that the police did not conduct investigation 

properly and submitted Final Report without examining the necessary 

witnesses of the case. Hence, praying for rejecting the Final Report and 

taking action against the accused person. On 29-07-2017 though the 

complainant absent but step taken on behalf of the complainant vide petition 
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No. 3236 praying for another date for appearance, accordingly, allowed by 

the learned trial court and fixed for order on 24-07-2017. On 24-07-2017, 

learned trial court passed the aforesaid impugned order but there is no 

instances that the learned trial court examined the informant to proceed the 

case as per procedure of law instead learned trial court passed the aforesaid 

impugned order accepting the Final Report and rejecting the protest 

complaint.         

11.  It appears from the record that the Investigating officer after 

examining the complainant, victim u/s 164 Cr.P.C. and 161 Cr.P.C. submitted 

the final report. Even after filing the protest petition vide petition No. 

2909/17 by the informant, whereby the petitioner stated that the police did 

not conduct investigation properly and submitted the Final Report without 

examining the necessary witnesses. Learned trial court after perusing the 

case diary particularly upon the statement of Smt. Rumi Borah u/s 164 

Cr.P.C. held that the informant and his wife have asserted the allegation 

made in the FIR however, PW Mahendra Kalita, who is the younger brother 

of the informant and who resides near the house of the informant has also 

expressed his ignorance regarding the alleged incident as mentioned in the 

FIR and has stated that he has not seen any such incident. He has also 

stated that there was difference between the daughter in law of the 

informant and her husband. Likewise, PW Debraj Das who is the son-in-law 

of the informant has also expressed his ignorance regarding the alleged 

incident as mentioned in the FIR and has stated that he has not seen any 

such incident. But the learned trial court failed to examine the informant. 

Therefore, learned trial court failed to grant opportunities of being heard 

which is a mandatory provision. Neither the impugned order shows that the 

complainant does not disclose any offence to take further action to dismiss 

the complaint u/s 203 of the Cr.P.C. Therefore, the impugned order dated 

24-07-2017 does not allow to sustain, hence, set aside.    

 

 

 

 



8 

 

  

 

 

12. Accordingly, this revision is allowed on contest.  

 

13. Learned trial court is directed to examine the informant first and then 

proceed the case as per procedure of law.  

      

14.      Case record of GR Case No. 377/16 (FR) along with the case diary be 

sent back to the Court below along with a copy of this order immediately.   

 

15.    Given under my hand and seal of this court on this 21st day of 

December, 2017.  

 

 

 

          (A.K. Borah) 
                 Sessions Judge, 
                Sonitpur, Tezpur.   

 Dictated and corrected by me.  

   

    

 
  (A.K. Borah) 
 Sessions Judge, 

     Sonitpur, Tezpur.   
  

    

Typed and transcribed by me.  

 

(R. Hazarika ), steno.  


